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The Claims Process
Technology, Law and Reformation



The Claims Process

▪ Three Types of Claims
▪ Original Claim
▪ Reopened Claim
▪ Claim for Revision due to Clear and Unmistakable Error



Original Claims

• Different Flavors
• “New Benefit” – e.g., new disability claim
• Claim for increased compensation for existing 

benefit – e.g., higher rating for disability 
compensation

• Claim to reopen a final decision – e.g., denied 
compensation for hearing loss, claimant acquires 
new evidence and wants to VA to re-examine the 
claim
• “New and Material Evidence” in the current system
• “Relevant Evidence” in the reformed system



Clear and Unmistakable Error
▪ Court of Veterans Appeals describes as “a revision” so the final decision conforms to 

the “true” state of facts or law at the time of original adjudication

▪ High burden

▪ Facts at time were not before the adjudicator, but were part of the record, or the evidence 
does not support the factual determinations

▪ Error occurred based on the record and law that existed at the time

▪ But for the error, the outcome would have been “manifestly different”



Notice of Intent to File



VA Form 21-0966
▪ Placeholder for effective dates

▪ Electronic file: incomplete application 
constitutes a NOIF

▪ Must receive complete 526 within one 
year

▪ Medical evidence irrelevant

▪ Replaces old informal claim system



Fully Developed Claim
▪ VA Form 21-526EZ

▪ Ready to rate

▪ Limited development

▪ No Veterans Claims Assistance Act 
Notice

▪ 117 days after submission based on 
testimony by Allison Hickey

▪ Electronically filed is faster

▪ National Guard/Reserve record 
exception

▪ VA 686 Dependency



Current Appeals System Delays
Time Interval Responsible Party Average Elapsed Processing Time

Notice of Disagreement to Statement of the Case VBA 419 Days

Statement of the Case Issuance to Substantive 
Appeal Receipt

Appellant 39 Days

Substantive Appeal Receipt to Certification of the 
Appeal

VBA 537 Days

Certification of Appeal to Board Receipt of Certified 
Appeal

Board 222 Days

Receipt of Certified Appeal to Issuance of Board 
Decision

Board 270 Days

Subtotal Combined 1,487 Days (4.07 Years)

Average Remand Time Factor VBA 255 Days



Identifying the Problem
▪ The record in the administrative 

appeal process never closes.

▪ If an appeal for a disability 
compensation claim lingers for 3 to 5 
years, then inevitably the treatment 
for the disability will create new 
medical evidence.

▪ The record is growing while the 
appeal is pending.

▪ This is Problem #1

▪ The Veterans Claims Assistance Act

▪ Creates a nearly unachievable 
mandate for the VA

▪ Duty to Inform and Duty to Assist

▪ Filing a claim triggers these duties

▪ This is Problem #2

▪ The Veterans Appeals Improvement 
and Modernization Act tries to solve 
these.



Veterans Claims Assistance Act 
– Problem #2
▪ 38 U.S.C. § 5102, 5103, 5103A, 5104
▪ FY 2016 compensation and pension 

exam workload exceeded 1,287,000

▪ 8.9 million enrolled veterans in VHA FY 
2014

▪ 86.4 million outpatient visits FY 2013

▪ 694,000 inpatient admissions FY 2013

▪ http://www.va.gov/vetdata/Expenditures.
asp

▪ FY 2014 expenditures exceeded $161 
billion, with a “B”

▪ http://www.militarytimes.com/story/milit
ary/capitol-hill/2015/07/22/va-budget-
shortfall-shutdowns/30526261/

http://www.va.gov/vetdata/Expenditures.asp
http://www.militarytimes.com/story/military/capitol-hill/2015/07/22/va-budget-shortfall-shutdowns/30526261/


Duties to Assist
▪ Obligation to notify the claimant of information necessary to complete the 

application, 38 U.S.C. § 5102

▪ Obligation to consider all legal theories for granting the claim, 38 U.S.C. § 5104
▪ Fully and sympathetically develop the claim to its optimum before deciding the claim on 

the merits

▪ VA must adjudicate claims reasonably raised by the evidence vis a vis a standard claims 
form

▪ “Consistent with these policies VA employs the practice of identifying and adjudicating 
reasonably raised claims as an administrative tool to provide for consideration of issues 
and benefits that have not been expressly claimed but that logically are placed at issue 
upon a sympathetic reading of the claims presented to VA . . . “

▪ Duty to notify claimant of evidence necessary to substantiate the claims, 38 U.S.C. §
5103(a)



Duties to Assist
▪ Duty to obtain evidence, 38 U.S.C. §

5103A
▪ Duty to obtain records, VA sends VA Form 

21-4142, for claimant signature
▪ Duty to obtain service medical records
▪ Duty to obtain a medical examination or 

medical opinion under certain conditions

▪ SF 180

▪ Burden of proof remains with the 
veteran, and the standard is low: when 
there is an approximate balance of 
positive and negative evidence on any 
issue material to determination of the 
matter, Secretary shall give benefit of 
doubt to the claimant.  38 U.S.C. §
5107.



Reformed System: The Duty to Assist Will 
Not Apply to the Appeals System
▪ 38 U.S.C. 5103A is amended by added subsection 

(e), stating “(1) The Secretary’s duty to assist under 
this section shall apply only to a claim, or 
supplemental claim, for a benefit under a law 
administered by the Secretary until the time that a 
claimant is provided notice of the agency of original 
jurisdiction’s decision with respect to such claim, or 
supplemental claim, under section 5104 of this 
title.”



Duty to Notify in the Current System During 
Appeals
▪ Bryan v. Shinseki, 23 Vet. App. 488 (2010), the CAVC held 

that pursuant to 38 C.F.R. 4.103(c)(2), a hearing officer (on 
appeal) chairing a hearing must satisfy two duties 
consisting of: (1) fully explaining the issue or issues; and (2) 
suggesting the submission of evidence that may have been 
overlooked and that may be potentially advantageous to the 
claimant’s position.”

▪ New code relieves the hearing officer of this sort of burden.



The Open Record in the Current Appeals 
System – Problem #1
▪ Iterative process that  repeats itself.  

▪ Record does not close in the circular/iterative 
process.

▪ Multiple administrative review before reaching the 
administrative law judge.

▪ VCAA promotes the repeating process by requiring 
VA development of medical evidence.



Rating Decisions
▪ Claims Processing Improvement 

Model 

▪ Segmented Lanes Model
▪ Express Lane (FDC claims)

▪ Core Lane

▪ Special Operations Lane

▪ Non Rating team

▪ Appeals team

▪ Development
▪ 900,000 compensation and pension 

exams, DBQ



Rating Decisions
▪ Notice of decision including
▪ Evidence considered
▪ Reasoning for denial or award
▪ Appellate rights, VA Form 4597
▪ Appeals form under 

standardization of forms rule, 
0958

▪ 1,237,000 rating decisions FY 
2016





The Appeals 
Process
The Long Road



Beginning the Appeals Process – Current 
System

Notice of Disagreement

▪ Triggers the Appeals Process

▪ VA Form 21-0958, Notice of 
Disagreement

▪ AOJ Request for Clarification

▪ 365 days to file 

▪ DRO or Traditional

▪ Informal hearings or formal hearings

Litigation on Standardized Appeals



Statement of the Case

▪ Last administrative remedy before filing a “substantive appeal”

▪ Supplemental Statement of the Case

▪ VA-9 Form

▪ 60 day deadline to file after SOC

▪ 30 day deadline to file after SSOC

▪ Raise all potential arguments

▪ VA-8 Certification of issues





Board of Veterans Appeals

▪ Headquartered in Washington, D.C.

▪ Veterans Law Judges, VLJ, 64 with assistance of 614 staff

▪ 52,011 decisions in FY 2016

▪ 13,535 hearings FY 2016

▪ Received 86,836 appeals received and docketed FY 2016, 46% remanded

▪ Cases pending end of FY increasing steadily.  The deficit is growing 



BVA Jurisdiction
▪ Entitlement to benefits resulting from service connected disabilities

▪ Dependency and indemnity compensation

▪ Benefits for survivors of certain veterans

▪ Entitlement to non-service connected pension

▪ Education benefits

▪ Voc rehab entitlement

▪ Reimbursement for unauthorized medical expenses

▪ Home loans

▪ Waiver of recovery of overpayment

▪ VA determination of discharge characterization

▪ Marital status and apportionment determinations



BVA Practice

▪ Right to a hearing in person or via teleconference

▪ 90 day letter is the opportunity to introduce new evidence into the record

▪ Informal hearings – no rules of evidence, recorded digitally and transcribed

▪ Hearing procedure

▪ Standard of proof

▪ Waiver of evidence consideration

▪ Remand or final decision, partial grants, total grants, sweeping denials



Reformed System
▪ NOD is the substantive appeal.  The VA Form 0958 will appeal the 

claims to the BVA

▪ The claimant may do one of two things: (1) file the NOD, or (2) request 
a “higher level review” at the AOJ.

▪ The deadline to file the NOD or to request a higher level review is 365 
days.

▪ The claimant will be given the option to indicate on the NOD that the 
Board will receive more evidence.

▪ The claimant will be given the option to request a hearing 



BVA Dual Docket & Closing the Record
▪ 38 U.S.C. 7107 mandates that the Board will maintain two dockets.

▪ Docket #1: appeals wherein the appellant has invoked the right to a 
hearing in the NOD (actual language in the code), will add additional 
evidence.

▪ 38 U.S.C. 7113 (a), CASES WITH NO REQUEST FOR A HEARING OR 
ADDITIONAL EVIDENCE – For cases in which a hearing before the 
Board of Veterans’ Appeals is not requested in the notice of 
disagreement and no request was made to submit evidence, the 
evidentiary record before the Board shall be limited to the evidence of 
record at the time of the decision of the agency of original jurisdiction.



Court of Appeals for Veterans Claims
▪ Overview of the Court
▪ Admission to the Court’s Bar

▪ Judges
▪ Chief Judge Lawrence B. Hagel
▪ Judge Bruce E. Kasold
▪ Judge Alan G. Lance, Sr.
▪ Judge Robert N. Davis
▪ Judge Mary J. Schoelen
▪ Judge Coral W. Pietsch
▪ Judge Margaret Bartley
▪ Judge William S. Greenberg
▪ President Trump Appointees Confirmed: 

Amanda L. Meredith, Joseph P. Toth, 
Michael P. Allen



Errors Reviewed at the Court

▪ Limited review pursuant to 38 U.S.C. § 7252(a)

▪ Written record is closed

▪ 120 deadline to file NOA

▪ Deadline is “procedural” as opposed to jurisdictional

▪ E-filing mandated effective October 14, 2008

▪ Redaction Rule 6

▪ $50.00 filing fee unless indigent



Schedule
▪ After NOA is filed, the Notice of Docketing directs VA to file the BVA decision within 

30 days and Record Before the Agency within 60 Days

▪ 14 or 19 day review of RBA

▪ After RBA review deadline, Court issues notice to file appellant’s brief 60 or 30 days 
after briefing conference, whichever is later

▪ Rule 33 conference is scheduled between Group VII attorney, you, and court staff

▪ Appellant counsel submits a summary of issues 14 days prior to the Rule 33 
conference

▪ Appellant does not file the summary, but file a certificate of filing



Equal Access to Justice Act (EAJA)

▪ Appellant certifies that her net worth is less than $2 million

▪ Government’s position was not substantially justified

▪ Appellant is the prevailing party

▪ Attorney provides an itemized statement

▪ Hourly Rate = $125.00 x CPI-U at mid-point/CPI-U March 1996

▪ E.g., CPI-U August 1996 is 155.7 and CPI-U August 2015 is 238.3

▪ $125.00 x. 238.3/155.7 = $125 x  1.53 = $191.31



Representing 
Clients in the VA 
System
The Strong Paternal History



Representing Clients in the VA System
▪ Accreditation by the VA Office of General Counsel required

▪ File VA Form 21a, www.va.gov/ogc/accreditation.asp

▪ OGC claims a 60 to 90 day processing time

▪ Attorney may appeal an adverse decision via APA (Bates v. Principi, 
17 Vet. App. 443 (2004))

▪ Three character references,member of state bar in good standing

▪ Continuing legal education, RPC, 38 C.F.R. § 14.632

▪ Attorney fees strictly regulated, withheld by VA for review.  Under the 
current system, the case must have an administrative review pending 
– i.e., “open” NOD on file.  Reformed system: a rating decision issued 
and appeal period open.

http://www.va.gov/ogc/accreditation.asp


Resources
▪ Veterans Benefits Manual – Written by National Veterans Legal Services Program 

(NVLSP) & Published by Lexis Nexis

▪ The National Veterans Legal Services Program (NVLSP). This organization assists 
veterans and VA lawyers. You can purchase legal treatises, VA regulations, and CLE 
materials at their website: www.nvlsp.org. 

▪ American Bar Association (ABA) Resources for VA Claimants/Advocates. The ABA 
provides the following resources:

▪ The American Bar Association Initiative on Veterans Affairs provides publications, articles, and 
links for veteran claimants or their representatives: www.abanet.org/vetaffairs. 

▪ The American Bar Association’s Standing Committee on Legal Assistance for Military 
Personnel (LAMP) provides resources for attorneys who represent military members: 
http://www.americanbar.org/groups/legal_assistance_military_personnel.html. 

http://www.nvlsp.org/
http://www.abanet.org/vetaffairs
http://www.americanbar.org/groups/legal_assistance_military_personnel.html


Questions?


