THE ETHICSSESERSERERES EN [IN G
CLIENTS WITH DISABILITIES

DISCEGSSSOIE C| |[ENT
CONFIDENCES IN A

THERAFPESESSSEEATIONSH|P

DONALD R. LUNDBERG

LUNDBERG LEGAL




OPENING THOUGHTS

» Agency v. Paternalism

» _Lawyer-client relationships are ag
relationships.

ule of Professional Conduct 1.2(a
uctures the decision-making
lationship between lawyer and clie

[A] lawyer shall abide by a client’s
decisions concerning the objectives of
representation and ... consult with the
client as to the means by which they are

to be pursued.” Rule 1.2(q).




OPENING THOUGHTS

» Clients with diminished capacity ar

Claste=y

Individuals with diminished capaci
ave many others who are lookin
eir perceived best interests.

e lawyer should generally be the
lient’s champion, not one more person
who thinks he or she knows what is best

for the client.




THE “"NORMAL" LAWYER T 4

RELATIONSHIP

» Lawyers must communicate clearly
~_clients-with the goal that client de
making will be informed.

awyers must prompitly communic
ith the client about any matter re
e client’s informed consent and explain
e maftter to the extent reasonably
necessary to permit the client fo make
iInformed decisions. Rule 1.4(a)(1) and

1.4(b).




THE “NORMAL" LAWYER'T 5

RELATIONSHIP

» Lawyers must reasonably consult wi
' out the means of achievi
client’s objectives. Rule 1.4(a)(2).

awyers must keep the client reas
formed about the status of the m
le 1.4(a)(3).

awyers must comply with reasonable
client request for information. Rule

1.4(q)(4).




THE “"NORMAL" LAWYER I

RELATIONSHIP

» Lawyers must consult with the client ab
W’r limitation on the lawyer’

conduct when the lawyers knows the
expects assistance not permitted by
le 1.4(a)(5).

asonable refers to conduct of a
asonably prudent and competent lawyer.

n representing clients with disabilities,
reasonable conduct will require conduct that
takes into account any relevant disabilities.




THE “"NORMAL" LAWYER T

RELATIONSHIP

» “‘Informed consent’” denotes agre

/bW-E%%? to a proposed course
conduct after the lawyer has

communicated adequate inform
nd explanation about the materi
and reasonably available altern
the proposed course of conduct”

O(e).

Informed consent refers to the state of
mind of the client, not the intent of the

lawyer.

ule




THE “"NORMAL" LAWYER T

RELATIONSHIP

» Rule 2.1: “In representing a client, a
_lawyershall exercise independent
professional judgment and render
dvice. In rendering advice, ala
ay refer not only to law but to of
nsiderations such as moral, econo
cial and political factors, that may be
elevant to the client’s situation.”




THE “NORMAL" LAWYER'T ?

RELATIONSHIP

» The Rules of Professional Conduct ¢
' ith the lawyer's role being o
agency and not one of paternalis

at agency relationship must be

communications with the client
e appropriately adjusted to the client’s
bility to understand.




THE “NORMAL" LAWYER'T 10

RELATIONSHIP

» All but the most sophisticated client
under “diminished capaci

the sense of not having aready g

omplicated legal concepts.

primary role of the lawyer is to ac
nslator between the world of the law
nd the “real” world.

The lawyer must be able to speak both

“languages” fluently.




RULE 1.14—CLIENT WIT 11

DIMINISHED CAPACITY

» (a) When a client’s capacity to ma
ely considered decisions i
connection with a representation
iminished, whether because of
ental impairment or for some oth
ason, the lawyer shall, as far as
asonably possible, maintain a normal
client-lawyer relationship.”
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RULE 1.14—CLIENT WITH
DIMINISHED CAPACITY

» (b) When the lawyer reasonably believ
the client has diminished capacity, is
~ substantial physical, financial or othe
unless action is taken and cannot
dequately act in the client’s own int
e lawyer may take reasonably neces
otective action, including consulting with
dividuals or entities that have the ability to
take action to protect the client and, in

appropriate cases, seeking the appointment
of a guardian ad litem, conservator or

guardian.




RULE 1.14—CLIENT WITH 13

DIMINISHED CAPACITY

> (C) Information relating fo the
_representation of a client with dimi
capocfry is protected by Rule 1.6.
aking protective action pursuant
ragraph (b), the lawyer is implie
thorized to reveal information abo

e client, but only to the extent
easonably necessary 1o protect the

client’s interests.




RULE 1.14—CLIENT WITH. 14

DIMINISHED CAPACITY

» (d) This Rule is not violated if the law:
' od faith fo comply with 1
Rule.

Is rare under the Rules of Professi
onduct for there 1o be an explicit
cognition that a lawyer's subjective
ood faith creates a defense to a claim
of that the lawyer violated a rule.




THE RULE 1.14 DEFAULT l'1 15

» A lawyer’s relationship with a client with
diminished capacity should be treated a
normal’ yer-client relationship.

What is “normale”

rmal means respect for the integrity an
tonomy of the client. Comment [2].

ormal means providing the client with
nformation in a manner that promotes effective

client decision-making.




THE RULE 1.14 DEFAULT l' 16

» No clientis “normal.” Every client is
uni :

A lawyer must deal with every clie
aking into account the client’s p
aracteristics that will affect how
lent takes in and processes inform

eded 1o fulfill the client’s decision-
aking role.

The need to communicate effectively is
highest when the client is called upon to
determine objectives of representation.




THE RULE 1.14 DEFAULT l'1 17

» Rule 1.14 deals specifically with clie

__whese-capacity is diminished.

The thrust of Rule 1.14(a) also appl
hen the client’s legal capacity is
minished, but has a disability that
t affect capacity.

the case of a disabled client whose
legal capacity is not diminished, the
lawyer must still take account of the

disability.
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THE DISABLED CLIENT

> Lowyers must be attuned to any cli
__disapility that could be an impedi
’rhe lawyer’s duties under the Rule
rofessional Conduct.
ch disabilities might include clien

obility issues and clients with
ommunications disabllities.




ACCOMMODATING THE 19

DISABLED CLIENT

» Is your law office accessiblee Are 1
architectural barrierse

Are you equipped to communica
lients who are unable to speak o
nguage is not the same as yourss

onsider the need for inferpretation
rvices.

Consider the appropriateness of
developing skills that allow you to
communicate directly with your client

without an interpreter.




THE ATTORNEY-CLIENT PR 20

» The presence of a necessary interprete

lawyer-client consultation does not d
m'enﬁoli’ry element of the att
client privilege.

e presence of a third party there fo
otfional support will generally destro
ivilege.

hen necessary to assist in the
representation, the presence of such persons
generally does not affect the applicability of
the attorney-client evidentiary privilege.”

Comment [3].




THE ATTORNEY-CLIENT PR 2]

> Moke sure the interpreter knows a
~_the<mportance of conﬂdenholl’ry
moln’rolns all information learned
he client’'s matter in complete
nfidence.

onsider requiring the interpreter to read,
nderstand and sign a written
acknowledgment about maintaining

confidentiality.




CLIENTS WITHOUT LEGAL 22

CAPACITY

» The lawyer-client relationship is typi

__condraciual relationship.

An exception is when the lawyer s
s counsel by court appointment.
der of appointment serves as the
bstitute for a contract.

the client is not legally competent, the
client cannot confract and no lawyer-

client relationship can be formed.




CLIENTS WITHOUT LEGAL 23

CAPACITY

» If O clien’r does not have legal cap
_the-elient will typically have a fidu
(e g., guardian ad litem or legal
uardian) who is authorized to ac
half of the incompetent individu

e lawyer for the fiduciary represents the
duciary, not the ward.

It is the fiduciary's job—not the lawyer's—
to make decisions in the wards best

inferests and direct the lawyer

accordingly.

» A lawyer for a fiduciary may not a



CLIENTS WITH DIMINISHED. 24

CAPACITY

» Rule 1.14(b) addresses representing
' ith diminished, but not an
absence of, legal capacity.

e rule switches to a modified
ternalistic model. It does so to p
e client against risk of “substantial
hysical, financial or other harm.”

The lawyer’s belief that protection is
needed must be objectively reasonable
(except it doesn’'t—see Rule 1.14(d)).
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CLIENTS WITH DIMINISHED
CAPACITY

» The lawyer must determine that acii

aken in the absence of t
client’s ability to adequately prot
r her own interests.

e lawyer’s permissible actions are
ited to taking “reasonably necessary
rotective action.”

This can include consulting with others
who could take direct protective action.

» And in appropriate cases seek
appointment of a guardian or GA
that this rule does not authorize th
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PROTECTING CLIENT
CONFIDENTIALITY

» Lawyers must ordinarily protect
__infermation about their representa
clients with diminished capacity t
s with other clients.

wever, when a lawyer is authoriz
ke protective action pursuant to Rule
.14(b), disclosure of information only as

necessary to protect the client’s interests
Is impliedly authorized and client consent

IS Not required.




ACTING IN AN EMERGEN. 27

COMMENTS 2 & 10

» If action is needed to protect the cli
' inent and irreparable har,
lawyer may take protective legal
ven on behalf of a legally
capacitated person.

other person in a protective role
ould be available before the lawyer
acts.

» Such action is only authorized to protect
avoid the imminent or irreparable harm.




ACTING IN AN EMERGEN‘. 28

COMMENTS 2 & 10

» “The lawyer should take steps to
Whe relationship or imple
other protective measures as soo
ossible.”

e lawyer should not seek compe
r such emergency actions.
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LAWYERS ARE PEOPLE T.

» Practice of law is stressful.

» -PEpression rates are high.

Chemical dependency rates are

30

nxiety is high.
any lawyers need professional help.
ay a lawyer disclose client confidences

in a therapeutic relationship?




CLIENT INFORMATION 1S .

CONFIDENTIAL

> Remember All information related
resentation must be kept
confidential. Rule of Prof. Cond. 1

ere are exceptions. Rule of Prof.
6(b).

o0 exception for disclosures in a
erapeutic relationship.



USE OF HYPOTHETICALS 32

> Clien’r iInformation that can be trac
_an-dentifiable client rarely needs t
dlsclosed iNn a therapeutic relation

can be presented hypothefticall
ithout revealing any details that
low the therapist o identify the client.

ut, sometimes the hypothetical itself will
be enough o identify the client, esp. in
cases that are well known/notorious.




BINGITONVIN=

W -

» So long as the therapeutic relations

VA d, disclosure of informatio
could be traced to an identifiable
hould be allowed.

25-33-1-17 (patient-psychologist)

25-23.6-6-1 (client-mental health
ounselor)

» |C 34-46-3-1(3) (parishioner-clergy)
» Indiana needs a rule change.




JUDGES AND LAWYERS . 34

ASSISTANCE PROGRAM (JLAP)

» JLAP is a great resource to lawyers

_cre-sulfering.

317-833-0370 or 866-428-5527
20 N. Meridian Street

uite 606

ndianapolis, IN 46204
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THE END .
&

ald R. Lundberg
dberg Legal

don@lundberglegal.com
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